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IN THE 

United States Court of Appeals 

for the District of Columbia. 

No. 8129 

WALTER SCOTT WATSON, Appellant, 

v - 

MASSACHUSETTS MUTUAL LIFE INSURANCE 

COMPANY. r 

No. 8130 

KENNETH NICOLL WATSON, Appellant, 

MASSACHUSETTS MUTUAL LIFE INSURANCE 

COMPANY. 

Appeal from the District Court of the United States for the 

District of Columbia. 

BRIEF FOR APPELLANTS. 

JURISDICTIONAL STATEMENT. 

This action is for rescission of a contract arising out of 
a policy for insurance issued by a corporation incorpo¬ 
rated under the laws of the State of Massachusetts and 
carrying on the business of life insurance in the District 
of Columbia. Appellant is a resident of the District of 
Columbia. (Appellant’s App. 1, 2, 9, 10.) The jurisdic¬ 
tion of the District Court of the United States for the dis¬ 
trict of Columbia over the persons and subject matter of 
this proceeding is based upon Sections 11-301,11-305, 11-206 
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and 11-324 of the 1940 Edition of the District of Columbia 
Code. 

The jurisdiction of the United States Court of Appeals 
for the District of Columbia to review the order and judg¬ 
ment in this proceeding is based upon Section 17-101 of 
the 1940 Edition of the District of Columbia Code. 

STATEMENT OF CASE. 

This is an appeal from a decision of the District Court 
of the United States for the District of Columbia granting 
motions to dismiss filed by the defendant in both causes, 
No. 8129, No. 8130. 

The action in both cases was brought for rescission of 
contracts for insurance made between the plaintiffs, Walter 
Scott Watson and Kenneth Nicol Watson, and the defen¬ 
dant, Massachusetts Mutual Life Insurance Company. The 
facts as stated in the complaints were identical with the 
exception that in No. 8130 there is a second count in¬ 
cluded for damages for the wrongful cancellation of the 
insurance policy. (Appellant’s App. 12.) The statement 
of facts hereinafter given will be in the singular person, 
although applying to both causes. 

Plaintiff on or about September 1, 1933, was the creditor 
of one, Richardson and being desirous of protecting the 
obligation of Richardson, made application to the defen¬ 
dant for insurance on the life of Richardson, Richardson 
being agreeable to the issuance of such insurance. (Appel¬ 
lant’s App. 2, 10.) Plaintiff desired a policy over which 
he would have absolute control and ownership. He, there¬ 
fore, requested the insurance company to issue a policy on 
the life of Richardson naming him, the plaintiff, the bene¬ 
ficiary irrevocably. (Appellant’s App. 2, 10.) Defendant, 
for some reason unknown to the plaintiff, refused to issue 
such a policy, but stated that it would issue a policy pay¬ 
able to the estate of Richardson and that it would accept 
from the plaintiff an absolute assignment of the policy by 
Richardson to the plaintiff, thereby establishing the same 
result as if the plaintiff was named the beneficiary irre- 
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vocablv. (Appellant’s App. 2, 10.) This was agreeably to 
the plaintiff and the policy was issued and an assignment 
by Richardson made to the plaintiff that was absolute in 
nature. The assignment was filed with the defendant and 
accepted by it. (Appellant’s App. 3, 11.) 

Some eight years later, as a result of negotiations vdth 
respect to the insurance, plaintiff was advised by the de¬ 
fendant that it never considered plaintiff owner of the 


policy and that the assignment had always been considered 
by it a collateral assignment. (Appellant’s App. 3, 11.) 
Thereupon plaintiff brought this suit for rescission of jthe 
contract. 


The defendant filed a motion to dismiss, contending tjiat 
the plaintiff had failed to state a cause of action, jits 
argument was that as a matter of law the assignment must 
be considered collateral and that there had been no mis¬ 
representation of any material fact to the plaintiff. Ap¬ 
pellant’s App. 4, 13.) 

On these pleadings and after argument, the court below 
granted the motion to dismiss by the defendant. This ap¬ 
peal is taken from the granting of that motion and the judg¬ 
ment entered thereon. (Appellant’s App. 7,15.) 

STATEMENT OF POINTS. 


It is contended on behalf of the Appellant, Plaintfff 
below, that the United States District Court for the Dis¬ 
trict of Columbia erred in the following particulars: 1 

‘ . I 

1. Tlie Court erred in granting the motion in favor |of 
the defendant and against the plaintiff by dismissing tlie 
complaint for failure to state a cause of action. 


2. The Court erred in giving judgment in favor of tlie 
defendant against the plaintiff by dismissing the complaijit 
for failure to state a cause of action. 
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SUMMARY OF ARGUMENT. 

The appellant (Plaintiff below) contends that the Bill 
of Complaint alleges sufficient facts to constitute a cause 
of action. The theory of plaintiff’s case is based on the fact 
that defendant and plaintiff made a contract, as set forth 
in the insurance policy and assignment thereof, whereby 
plaintiff was to have absolute ownership of the policy and 
that defendant either misrepresented to plaintiff that it 
would accept an absolute assignment of the policy or hav¬ 
ing accepted the absolute assignment it breached its agree¬ 
ment with plaintiff by subsequently refusing to recognize 
it and be bound thereby. Either act gives the plaintiff the 
right to rescind the contract and recover back the premiums 
paid, thus obtaining the status quo ante. 

ARGUMENT. 

I. 

Plaintiff’s Contract With Defendant Gave Plaintiff Complete 

Ownership of the Policy. 

It was argued below and it will be argued in this court 
by the defendant that plaintiff as a matter of law obtained 
and could only obtain a collateral assignment of the in¬ 
surance policy and that this was the case even though the 
assignment was by its terms absolute. The reasoning in 
support of this contention is that plaintiff took out the in¬ 
surance on Richardson to protect himself against Richard¬ 
son’s default and plaintiff’s insurable interest in the life 
of Richardson being fixed and certain he could not have an 
interest greater than that. This is not the law. It is well 
settled that one without any insurable interest in the life 
of the insured may take an assignment of a life insurance 
policy and recover the whole proceeds thereof when the 
policy matures. The leading case of Grigsby v. Russell, 
222 U. S. 149, 32 S. C. 58, 56 L. E. 133, is decisive on that 
point. That case arose from a Bill of Interpleader brought 



D 


by the insurance company to determine to whom the pro¬ 
ceeds of the policy should be paid, the heirs of the insured 
or an assignee without any insurable interest. Mr. Justice 
Holmes in holding that the assignee should recover the full 
proceeds of the policy said: 

“* * * The danger that might arise from a'gen¬ 

eral license to all to insure whom they like does) not 
exist. Obviously it is a very different thing from grant¬ 
ing such a general license, to allow the holder of a valid 
insurance upon his own life to transfer it to one whom 
he, the party most concerned, is not afraid to trust. 
The law has no universal cynic fear of the temptation 
opened by a pecuniary benefit accruing upon a death. 
It shows no prejudice against remainders after life 
estates, even by the rule in Shelley’$ Case. * * * 

“On the other hand, life insurance has become in our 
days one of the best recognized forms of investment 
and self-compelled saving. So far as reasonable safety 
permits, it is desirable to give to life policies the Ordi¬ 
nary characteristics of property. * * * 

“Coming to the authorities in this court, it is jrue 
that there are intimations in favor of the result cj^me 
to by the Circuit Court of Appeals. But the casp in 
which the strongest of them occur was one of the type 
just referred to, the policy having been taken out!for 
the purpose of allowing a stranger association to bay 
the premiums and receive the greater part of the bene¬ 
fit, and having been assigned to it at once. Warnoak v. 
Davis, 104 U. S. 775. On the other hand it has bjeen 
decided that a valid policy is not avoided by the Ces¬ 
sation of the insurable interest, even as against the 
insurer, unless so provided by the policy itself. Con¬ 
necticut Mutual Life Ins. Co. v. Schaefer. 94 V. S. 457. 
And expressions more or less in favor of the doctrine 
that we adopt are to be found also in Aetna Life Ins. 
Co. v. France, 94 IT. S. 561. Mutual Life Ins. Co. v. 
Armstrong. 117 XT. S. 591. It is enough to say that 
while the court below might hesitate to decide against 
the language of Warnork v. Davis, there has been no 
decision that precludes us from exercising our own 
judgment upon this much debated point.” 
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It logically follows that a creditor may likewise be the 
assignee of a policy and recover the full amount thereof 
upon the maturing of the policy. In fact to hold otherwise 
would lead to a most ridiculous and absurd result i.e., a 
person with no insurable interest would have a greater 
right than one with such an interest. 

It is equally well settled in the law that a creditor as¬ 
signee of an insurance policy on the life of his debtor may 
recover the full proceeds thereof on maturity. 

Connecticut Mutual Life Ins. Co. v. Schaefer, 94 U. 
S. 457. 

Northwestern Mutual Life Ins. Co. v. Johnson, 254 
V. S. 96, 41 S. C. 47, 65 L. Ed. 155. 

Midland National Ban1: of Minn. v. Dakota Life 
Ins. Co., 277 U. S. 346, 48 S. 0. 532, 72 L. Ed. 911. 

Sides v. Knickerbocker Life Ins. Co., 16 Fed. 650. 

Manhattan Life Ins. Co. v. Ilennessy, 99 Fed. 64. 

Equitable Life Ins. Co. v. Cummings , 4 Fed. (2d) 794. 

Bankers Reserve Life Co. v. Matthews , 39 Fed. (2nd) 
528. 

Carnes v. Franklin Life Ins. Co.. 81 Fed. (2nd) 800. 

Lawrence v. Travelers' Ins. Co., 6 Fed. Sup. 428. 

Travelers Ins. Co. v. Reiziz , 13 Fed. Sup. 819. 

Rittler v. Smith, 70 Md. 261, 16 A. 890. 

Fitzgerald v. Raidings Implement Co., 114 Md. 470, 
79 A. 915. 

First National Bank v. Thomas , 151 Md, 241, 134 A. 
210. 

Olmsted v. Keyes, 85 N. Y. 593. 

In Fitzgerald v. Rawlings, supra, the court said: 

“The law is well settled in this state that a creditor 
who in pursuance of a bona fide effort to secure pay¬ 
ment of his debt, insures the life of his debtor and takes 
the policy in his own name or for his own benefit is 
entitled to the proceeds of the entire policy.” 

Clearly, therefore, an assignment of a life insurance 
policy to a creditor is not as a matter of law a collateral 
assignment. 
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In this case not only is the assignment by its terms Abso¬ 
lute, but the facts show that the parties fully intended it 
to be so. (Appellant’s App. 2, 10.) 


If Defendant Did Not Accept Insured’s Assignment to Plain¬ 
tiff as an Absolute Assignment then it Misreprese nted 
its Position to Plaintiff and Plaintiff May Rescind the 
Contract. 

Richardson gave plaintiff an absolute assignment of the 
insurance policy on his life. Plaintiff delivered this assign¬ 
ment to defendant on the representation that it would ac¬ 
cept such an assignment. If at the time it made such repre¬ 
sentations to the plaintiff and at the time it accepted j said 
assignment it considered it only a collateral assignment) and 
accepted it as such, it misrepresented to plaintiff its jjosi- 
tion with respect to the transactions involved. Relying 
upon defendant’s representations plaintiff entered into the 
contract and for approximately eight (8) years, plaintiff 
performed in accordance with the terms of the contract. 
The facts show that absolute ownership of the policy in 
question was of vital concern to the plaintiff and defen¬ 
dant’s representations that it would accept an absolute as¬ 
signment of the policy, thereby recognizing plaintiff’s full 
ownership, were material and basic to his entering into) the 
contract. Such a misrepresentation as made by defendant 
under the circumstances warrants plaintiff to bring this 
action for rescission upon his discovery thereof. The great 
weight of authority holds that misrepresentation of a ma¬ 
terial fact, though innocently made, if relied upon by the 
other party to his detriment, affords ground for rescission 
of the contract. 

Smith v. Richards, 13 Pet. 26, 38 U. S. 26, 10 L Ed 
31. 

Taymon v. Mitchell, 1 Md. Ch. 496. 
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In the latter case it was said: 

“If a party undertakes to make a direct representa¬ 
tion of a fact even though he be mistaken as to the fact, 
if the other party is induced to act upon such repre¬ 
sentation, equity will relieve against the act equally 
as if it had been a willful and false assertion—for the 
injury is the same.” 

If the defendant did not accept Richardson’s assignment 
as an absolute assignment then it was guilty of a misrepre¬ 
sentation of a very material fact and plaintiff should be 
allowed to rescind the contract. 

III. 

Defendant is Estopped from Placing Any Other Interpreta¬ 
tion than Plaintiff’s on the Contract. 

It has heretofore been argued that if defendant be per¬ 
mitted to contend that the assignment was collateral in 
nature it was guilty of misrepresentation and hence plain¬ 
tiff should be allowed to rescind. But the defendant knew 
full well at the time the insurance contract was negotiated 
that plaintiff desired a policy over which he would have 
full control and ownership. Defendant assured plaintiff 
that he would obtain such a policy. It is only reasonable 
that the plaintiff should conclude therefrom that the defen¬ 
dant would so recognize the transaction when it accepted 
the assignment. Relying on defendant’s statements plain¬ 
tiff entered into the performance of the contract paying 
premiums for over eight years. Defendant is therefore 
estopped to deny the absolute character of the assignment. 

Leather Manufacturers Bank v. Morgan, 117 U. S. 

96, 6 S. C. 697, 29 L. Ed. 821. 

Richards v. Bippus, 18 App. D. C., 293. 

Toivles v. Tanner, 21 App. D. C. 530. 

Sovereign Camp W.O.W. v. Smith, 7 Fed. Sup. 569. 

Woolf v. McGaugh, 175 Ala. 299, 57 So. 754. 
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IV. 


Having Accepted the Absolute Assignment and Plaintiff’s 
Premiums Defendant’s Refusal to Recognize Plaintiff’s 
Ownership Constituted a Breach of the Contract and 
Plaintiff May Rescind. 

Plaintiff and defendant made a certain contract. Defen¬ 
dant now advises plaintiff that it will not perform under the 
terms of the contract. A contract of insurance is an execu¬ 
tory contract. Bank Savings Life Ins. Co. v. Steiner, 81 
S. W. (2d) 225. Such a position taken on the part of the 
defendant operates as a breach of plaintiff’s contract with 
the defendant for which plaintiff has the right to rescind. 
As was said in Central Trust Co. v. Chicago Auditorium, 
240 U. S. 581, 36 S. C. 427, 60 L. Ed. 786, at page 589. 


“* * It is no longer open to question in this c( 
that, as a rule, where a party bound by an execuj 
contract repudiates his obligations or disables him 
from performing them before the time for perfq 
ance, the promisee has the option to treat the conti 
as ended, so far as further performance is concert 
and maintain an action at once for the damages oi 
sioned by such anticipatory breach.” 

Then again in Supreme Council A. L. U. v. Black, 
Fed. 650, 653, it was said: 

“According to the clear weight of authority ifj 
insurance company wrongfully cancels a policy, 
otherwise wrongfully renounces the contract, the 
sured may at his election, treat the contract as 
scinded, and recover back all the premiums he 
paid. ’ ’ 


>urt 

;orv 

self 

rm- 

ract 

led, 

sca- 


123 


an 

or 

in- 

re- 

has 


In Bank Savings Life Ins. Co. v. Steiner, supra, the 
court was concerned with an action brought by insured to 
rescind an insurance contract and recover the premiums 
paid because the company refused to make a loan in ac¬ 
cordance with the terms of the policy. The court allojwed 
plaintiff to recover saying: 
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“An insurance policy is a contract entered into be¬ 
tween the insurer and the insured, by which each party 
becomes bound to perforin the obligations assumed in 
the policy of insurance. The legal principles controll¬ 
ing an insurance contract do not differ from the legal 
principles controlling other contracts. An insurance 
contract is executory until it has matured, according 
to its terms.” 

The court rested its decision on the general rule as stated 
in Texas .Tur. Vol. 10, P. 383: 

“The breach of an executory contract in a material 
respect, or a failure or refusal by one party to per¬ 
form it, ordinarily entitles the other party to rescind, 
in the absence of counter equities forbidding such re¬ 
lief.” 

Also see: 

Roelim v. Horst , 178 U. S. 1, 20 S. C. 780, 44 L. Ed. 

953. 

Northrop v. Mercantile Trust & Deposit Co., 119 Fed. 

969. 

Harwood v. Security Mutual Life Ins. Co., 263 Mass. 

341, 161 N. E. 589. 

Pierce v. Liberty Life Ins. Co., 120 Kan. 86, 242 P. 

133. 

Mutual Belief Association v. Ray, 173 Ark. 9, 292 S. 

W. 396. 

Gaskill v. Pittsburgh Life and Trust Co., 261 Pa. 

546; 104 A. 775. 

Industrial Life and Health Ins. Co. v. Thomas, 43 

Ga. App. 679, 159 S. E. 885. 

The doctrine of anticipatory breach is particularly ap¬ 
plicable to the facts in this case. It was of the gravest im¬ 
portance to plaintiff that it secure a policy over which it 
would have complete control. To compel plaintiff to con¬ 
tinue his performance after defendant’s repudiation would, 
to say the least, endanger his right to the proceeds of the 
policy at the time it matured. The doctrine of the leading 
case of Roelim v. Horst, supra, is decisive. That case holds: 
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“We think that there can be no controlling distinc¬ 
tion on this point between the two classes of cases, and 
that it is proper to consider the reasonableness of the 
conclusion that the absolute renunciation of particular 
contracts constitutes such a breach as to justify imme¬ 
diate action and recover therefor. The parties fo a 
contract which is wholly executory have a right to| the 
maintenance of the contractual relations up to the ^ime 
for performance, as well as to a performance of | the 
contract when due.” 

Plaintiff elected to treat defendant’s repudiation of ithe 
assignment as a breach of the contract and he is entijled 
therefore to rescind it and recover his damages. 

CONCLUSIONS. 

Plaintiff bargained with the defendant to purchase a cer¬ 
tain thing, namely, an insurance policy on the life of Rich¬ 
ardson over which he would have absolute control; and de¬ 
fendant bargained to sell plaintiff a certain thing, namely, 
a policy on the life of Richardson over which the plaintiff 
would have absolute control. Either defendant misrepre¬ 
sented to plaintiff its willingness to accept an absolute as¬ 
signment of said policy or it is estopped from denying fhe 
absolute character thereof and breached its contract bv Ire- 

* i 

fusing to recognize it. In either case, plaintiff is entitjed 
to rescind the contract and recover the premiums paid. 
Plaintiff, therefore, stated in his complaint a cause of 
action upon which he should be entitled to recover. 

I 

Respectfully submitted, | 

Seth W. Richardson, 
Alfons B. Landa, 

Raymond C. Cushwa, 
Maurice M. Jansky. 

Of Counsel: 

Davies, Richberg, Beebe, 

Busick & Richardson. 
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No. 8129 
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APPENDIX TO BRIEF FOR APPELLANT. 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPE 
DESIGNATED BY APPELLANT. 


RS 


I 

1 Complaint for Recission of Contract and Return 

of Premiums 


Walter Scott Watson, plaintiff, by Alfons B. Landa and 
Maurice M. Jansky, his attorneys, complaining of Massa¬ 
chusetts Life Insurance Company, a corporation, defen¬ 
dant, alleges: 

1. That the plaintiff is a resident of the District of po- 
lumbia; 
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2. That upon information and belief, the defendant is, 
and at all times hereinafter mentioned was, a corporation 
duly organized and existing by virtue of the laws and stat¬ 
utes of the State of Massachusetts, and dulv authorized by 
its Articles of Incorporation to carry on and conduct busi¬ 
ness, among other things, of life insurance and is, and at 
all times hereinafter mentioned -was, engaged in carrying 
on such business in the District of Columbia. 

Count I 

1. That on or about September 1, 1933, and prior there¬ 
to, one \V illiam E. Richardson wms indebted to the plain¬ 
tiff; 

2 2. That on or about the time aforementioned 

plaintiff being desirous of protecting said obliga¬ 
tion made application to the defendant for insurance on 
the life of William E. Richardson, the said Richardson 
agreeing to issuance of such insurance; 

3. That all of the negotiations preliminary to the issu¬ 
ance of the requested insurance were carried on by the 
defendant and the plaintiff, said Richardson, having no 
part therein; 

4. That as plaintiff was taking out said insurance and 
intended to pay all premiums thereon, be requested of the 
defendant a policy on the life of Richardson naming him, 
the plaintiff, irrevocably as the beneficiary; 

5. That the defendant, through its agents, refused to 
issue such a policy, but represented to the plaintiff that 
it w r ould issue a policy payable to the estate of William 
E. Richardson and accept from the said Richardson an 
absolute assignment thereof to plaintiff thereby making 
the plaintiff the sole owner of all right, title and interest 
in and to said policy and accomplishing the same results 
as would be created if the policy named plaintiff as bene¬ 
ficiary ; 

6. That plaintiff believing defendant’s representations 
and relying thereon obtained the issuance of a policy nam- 


3 


mg the estate of William E. Richardson as beneficiarjl and 
bearing No. 1121004 and at the same time, or shortly there¬ 
after, secured from Richardson an assignment thereof on 
a form supplied by the defendant and in the following 
words: 

3 “Absolute Assignment 

“For value received, all right, title and interest o| the 
undersigned in and to Policy No. 1121004 issued by the 
Massachusetts Mutual Life Insurance Company on the 
life of William E. Richardson is herebv assigned to Wal- 
ter Scott Watson whose Post Office Address is 4505 Kli ngle 
Street, N. W. Washington, D. C. This assignment is sub¬ 
ject to all the terms and conditions of said policy, arid to 
any claims of said Insurance Company. 

“Witness the following signature and seal this 14th day 
of September, 1933. 

“In presence of 

George C. Shinn William E. Richardson (Sejil)” 

7. That said assignment was filed with the defendant 
corporation and accepted by it; 

8. That plaintiff received the policy from the corpora¬ 
tion, said Richardson never having it in his possession, 
and received all notices thereunder and paid all premiums 
therefor; 

9. That in reliance upon the representations of the de¬ 
fendant, plaintiff has paid premiums on said policy in the 
amount of One Thousand, Eight Hundred and Seventy- 
one Dollars and Ten Cents ($1,871.10). 

10. That defendant now advises plaintiff that they never 
considered plaintiff the owner of said policy and that 
plaintiff does not have, and never did have, an absolute 
assignment of said policy, but that defendant considers 
such assignment as a collateral assignment only; 

11. That the plaintiff bargained with the defendant for 
a policy over which he would have absolute control be¬ 
cause of sole ownership thereof and that defendant agreed 
to so contract with the plaintiff and that defendant has 
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breached its contract with the plaintiff by refusing to rec¬ 
ognize plaintiff’s full and complete ownership of said 
policy. 

4 Wherefore, plaintiff considers said policy res¬ 
cinded and claims of the defendant a return of all 

premiums paid, together with all interest thereon at the 
rate of six per cent per annum, and such further relief as to 
this Court shall seem just in the premises. 

ALFONS B. LAND A 
MAURICE M. JANSKY 
Attorneys for Plaintiff 

Of Counsel: 

DAVIES, RICHBERG, BEEBE, BUSICK & 
RICHARDSON 
815 Fifteenth Street, N. W. 

Washington, D. C. 

• •**«*•••• 

5 Endorsed: Filed May 28 1941 Charles E. Stew¬ 
art, Clerk. 

Motion to Dismiss 

The defendant moves the Court to dismiss the complaint 
for failure to state a claim upon which relief can be granted. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
1426 H Street, N. W. 

Attorneys for Defendant. 





I hereby certify that on the 27th day of May, 19)41, I 
served the aforegoing motion on Messrs. Alfons B. Lhnda 
and Maurice M. Jansky, Attorneys for plaintiff, by mailing 
a copy thereof to said attorneys at their address 815 
Fifteenth Street, Northwest, Washington, D. C. 


LAWRENCE KOENIGSBERG)3R 
Attorney for Defendant. 

• * • • * # * • • I • 

6 Endorsed: Filed Oct 13,1941 Charles E. Stewart, 

Clerk. 

Order Granting Motion to Dismiss 

On this 13th day of October, 1941, the motion of th4 de¬ 
fendant to dismiss the complaint is hereby granted;! the 
plaintiff is hereby given leave, within ten days after the jdate 
hereof, to file an amended complaint. If no amended com¬ 
plaint be filed within said period of ten days, this action 
shall thereupon stand dismissed. 

DAVID A. PINE, J 
Justice. 

Seen. 

ALFONS B. LANDA, 

MAURTCE M. JANSKY, 

Attorneys for Plaintiff. 
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7 Notice of Appeal 

Notice is hereby given that Walter Scott Watson, plain¬ 
tiff above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 13th day of October, 1941, in 
favor of the defendant, Massachusetts Mutual Life Insur¬ 
ance Company. 

ALFOXS B. LANDA 
MAURICE M. JANSKY 
Attorneys for Plaintiff 

Memorandum 

November 12—1941. 

Cost Bond ($250.00) on appeal filed. 
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8 Filed Nov 17 1941 Charles E. Stewart, Clerk 
Statement of Points and Assignment of Errors 

1. The Court erred in granting the motion in favor of the 
defendant and against the plaintiff by dismissing the com¬ 
plaint for failure to state a cause of action. 

2. The Court erred in giving judgment in favor of the 
defendant against the plaintiff by dismissing the complaint 
for failure to state a cause of action. 

ALFONS B. LANDA 
MAURICE M. JANSKY 

Of Counsel 

DAVIES, RICHBERG, BEEBE, BUSICK & 
RICHARDSON 
815 loth Street, N. W. 

Washington, D. C. 

l 

Service of the above Statement of Points acknowledged 
this 17th day of November, 1941. 

SIMON, KOENISBERGER & YOUNG 

!H 

i 

United States Court of Appeals 
For the District of Columbia 

I 

October Term 1941 

I 

No. 8129 

Walter Scott Watson, Appellant, 

V. I 

Massachusetts Mutual Life Insurance Company, Appellee. 

Statement of Parts of Record the Appellant Proposes^ 

to Print 

1. Bill of Complaint. 

2. Motion by Defendant to Dismiss Bill of Complaint. 
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3. Order, dated October 13, 1941, Dismissing Complaint. 

4. Plaintiff’s Notice of Appeal. 

5. Statements of Points and Assignment of Errors. 

6. This Statement of Parts of Record the Appellant Pro¬ 
poses to Print. 

ALFONS B. LANDA 
MAURICE M. JANSKY 
Attorneys for Appellant 

Service of the above Statement of Parts of Record Appel¬ 
lant Proposes to Print in the Appendix of his Brief, ac¬ 
knowledged this 30 day of December, 1941. 

LAWRENCE KOENIGSBERGER 
Attorney for Appellee. 
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IN THE 

United States Court of Appeals 

fok the District of Columbia 


No. 8130 


KENNETH. NICOLL WATSON, Appellant, 

V. 

MASSACHUSETTS MUTUAL LIFE INSURANCE 

COMPANY, Appellee. 

Appeal from the District Court of the United States for the 

District of Columbia. 

APPENDIX TO BRIEF FOR APPELLANT. 


PLEADINGS, DOCKET ENTRIES AND OTHER 
DESIGNATED BY APPELLANT. 

1 Complaint for Recission of Contract and Return 
of Premiums on Insurance Policy 

Kenneth Nicoll Watson, plaintiff, by Alfons B. Landa a^id 
Maurice M. Jansky, his attorneys, complaining of Massa¬ 
chusetts Life Insurance Company, a corporation, defendant, 
alleges: 

1. That the plaintiff is a resident of the District of Colum¬ 
bia; 
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2. That upon information and belief the defendant is, and 

at all times hereinafter mentioned was, a corporation duly 

organized and existing by virtue of the laws and statutes of 

the State of Massachusetts and dulv authorized bv its Ar- 

%/ • 

tides of Incorporation to carry on and conduct business, 
among other things, of life insurance, and is, and at all times 
hereinafter mentioned was, engaged in carrying on such 
business in the District of Columbia. 

Count I 

1. That on or about September 1,1933, and prior thereto, 
one William E. Richardson was indebted to the plaintiff; 

2. That on or about the time aforementioned, plaintiff be¬ 
ing desirous of protecting said obligation made application 
to the defendant for insurance on the life of William E. Rich¬ 
ardson, the said Richardson agreeing to issuance of such 

insurance; 

2 3. That all of the negotiations preliminary to the 

issuance of the requested insurance were carried on 
by the defendant, and the plaintiff, said Richardson, having 
no part therein; 

4. That as plaintiff was taking out said insurance and in¬ 
tended to pay all premiums thereon, he requested of the de¬ 
fendant a policy on the life of Richardson, naming him, the 
plaintiff, irrevocably as the beneficiary; 

5. That the defendant, through its agents, refused to issue 
such a policy, but represented to the plaintiff that it would 
issue a policy payable to the estate of William E. Richard¬ 
son, and accept from the said Richardson an absolute assign¬ 
ment thereof to plaintiff thereby making the plaintiff the 
sole owner of all right, title and interest in and to said policy 
and accomplishing the same results as would be created if 
the policy named plaintiff as beneficiary; 

6. That plaintiff believing defendant’s representations 
and relying thereon obtained the issuance of a policy naming 
the estate of William E. Richardson as beneficiary and bear¬ 
ing No. 1121003 and at the same time, or shortly thereafter, 
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secured from Richardson an assignment thereof on a form 
supplied by the defendant and in the following words j 

“Absolute Assignment 

“lor value received, all right, title and interest of the un¬ 
dersigned in and to Policy 1121003 issued by the Massachu¬ 
setts Mutual Life Insurance Company on the life of William 
E. Richardson is hereby assigned to Kenneth Nicoll Watson 
whose Post Office Address is 2802 27th Street, North ifest, 
M ashington, D. C. This assignment is subject to all) the 
terms and conditions of said policy, and to any claims of jsaid 
Insurance Company. 

“Witness the following signature and seal this 14th da\v of 
September, 1933. 

“In the presence of 

George C. Shinn 

William E. Richardson (Se^l)” 

d 7. That said assignment was filed with the defen¬ 

dant corporation and accepted by it; 

8. That plaintiff received the policy from the corporation, 
said Richardson never having it in his possession, and re¬ 
ceived all notices thereunder and paid all premiums there¬ 
for; 

9. That in reliance upon the representations of the defen¬ 
dant, plaintiff had paid on said policy premiums in the 
amount ot One Thousand, Nine Hundred and Forty Dollars 
and Forty Cents ($1,940.40). 

10. That defendant now advises plaintiff that they never 
consider plaintiff the owner of said policy and that plaintiff 
does not have, and never did have, an absolute assignment of 
said policy, but that defendant considers such assignment 
as a collateral assignment onlv: 

11. That the plaintiff bargained with the defendant for a 
policy over which he would have absolute control because 
of sole ownership thereof and that defendant agreed to so 
contract with the plaintiff, and that defendant has breached 
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its contract with the plaintiff by refusing: to recognize plain¬ 
tiff’s full and complete ownership of said policy. 

A\ herefore, plaintiff considers said policy rescinded and 
claims of the defendant a return of all premiums paid, to¬ 
gether with all interest thereon at the rate of six per cent 
per annum. 

Count II 

1. Plaintiff, as his first allegation in his second count, in¬ 
corporates by reference paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9 
of Count No. I. 

2. That on or about September 1, 1940, plaintiff, as sole 
owner of said policy, requested of said defendant a reduction 
in amount thereof, tendering the then due premium for the 
reduced amount; that plaintiff refused to recognize plain¬ 
tiff’s ownership of said policy and refused to reduce the 

value of said policy. 

4 3. That subsequently thereto defendant cancelled 

said policy for failure to pay premiums. 

4. That defendant because of the representations made 
to plaintiff as hereinabove set forth, said representations 
being relied upon by the plaintiff, is estopped from assert¬ 
ing that the assignment hereinabove set forth is other than 
absolute in nature. 

5. That said cancellation was wrongful and unwarranted. 
Wherefore, plaintiff claims of the defendant a return 

of all premiums paid on said policy, together with interest 
at six per cent per annum thereon and whatever further 
relief shall to this Court seem necessary to the adjustment 
of the rights of the parties. 

ALFONS B. LANDA 
MAURICE M. JANSKY 
Attorneys for Plaintiff. 

Of Counsel 

DAVIES, RICHBERG, BEEBE, BUSICK & 
RICHARDSON 
815 Fifteenth Street, N. W. 

Washington, D. C. 

• *•••••••• 
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Endorsed: Filed May 28 1941 Charles E. Stew¬ 
art, Clerk. 

Motion to Dismiss 

The defendant moves the Court to dismiss the complaint 
for failure to state a claim upon which relief can be granted. 

SIMON, KOENIGSBERGER & YOXjkl 
LAWRENCE KOENIGSBERGER 
1426 H Street, N. W. 

Attorneys for Defendant. 

I hereby certify that on the 27th day of May, 1941, I 
served the aforegoing motion on Messrs. Alfons B. LaiJda 
and Maurice M. Jansky, Attorneys for plaintiff, by mailing 
a copy thereof to said attorneys at their address 815 
Fifteenth Street, Northwest, Washington, D. C. 

LAWRENCE KOENIGSBERGER 

Attorney for Defendant. 

* * # ♦ * • • * • • 

6 Endorsed: Filed Oct 13,1941 Charles E. Stewart, 

Clerk. 

Order Granting Motion to Dismiss j 

On this 13th day of October, 1941, the motion of the de¬ 
fendant to dismiss the complaint is hereby granted; Rie 
plaintiff is hereby given leave, within ten days after the date 
hereof, to file an amended complaint. If no amended com¬ 
plaint be filed ^within said period of ten days, this actipn 
shall thereupon stand dismissed. 

DAVID A. PINE, 

Justice. 

Seen. 

ALFONS B. LANDA, 

MAURICE M. JANSKY, 

Attorneys for Plaintiff. 
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7 Notice of Appeal 

Notice is hereby given that Kenneth Nicoll Watson, plain¬ 
tiff above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 13th day of October, 1941, in 
favor of the defendant, Massachusetts Mutual Life Insur¬ 
ance Company. 

ALFONS B. LANDA 
MAURICE M. JANSKY 
Attorneys for Plaintiff 

Memorandum 

November 12—1941. 

Cost Bond ($250.00) on appeal tiled. 
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8 Filed Nov 17 1941 Charles E. Stewart, Clerk 
Statement of Points and Assignment of Errors 

1. The Court erred in granting the motion in favor of tjhe 
defendant and against the plaintiff by dismissing the coin- 
plaint for failure to state a cause of action. 

2. The Court erred in giving judgment in favor of the 
defendant against the plaintiff by dismissing the complaint 
for failure to state a cause of action. 

ALFONS B. LANDA 
MAURICE M. JANSKY 

Of Counsel 

DAVIES, RICIIBERG, BEEBE, BUSICK & 
RICHARDSON 
815 15th Street, N. W. 

Washington, D. C. I 

Service of the above Statement of Points acknowledged 
this 17th day of November, 1941. 

SIMON, KOENISBERGER & YOUNG 

f 

I 
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United States Court of Appeals 
For the District of Columbia 
October Term 1941 
No. 8130 

Kenneth Nicoll Watson, Appellant , 

v. 

Massachusetts Mutual Life Insurance Company, Appellee. 

Statement of Parts of Record the Appellant Proposes 

to Print 

1. Bill of Complaint. 

2. Motion by Defendant to Dismiss Bill of Complaint. 

3. Order, dated October 13, 1941, Dismissing Complaint. 

4. Plaintiff’s Notice of Appeal. 

5. Statements of Points and Assignment of Errors. 

6. This Statement of Parts of Record the Appellant Pro¬ 
poses to Print. 

ALFONS B. LANDA 
MAURICE M. JANSKY 
Attorneys for Appellant 

Service of the above Statement of Parts of Record Appel¬ 
lant Proposes to Print in the Appendix of his Brief, ac¬ 
knowledged this 30 day of December, 1941. 

LAWRENCE KOENIGSBERGER 
Attorney for Appellee. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1942. 


No. 8129. 


WALTER SCOTT WATSON, Appellant, 

v. 

MASSACHUSETTS MUTUAL LIFE INSURANCE 

COMPANY. 


No. 8130. 


KENNETH NICOLL WATSON, Appellant, 


v. 

MASSACHUSETTS MUTUAL LIFE INSURANCE 

COMPANY. 


BRIEF FOR APPELLEE 


STATEMENT OP THE CASE. 

We concur in the Statement of the Case contained on 
pages 2-3 of the brief for appellants, but take exception to 
the following statements contained in their Argument: 

“The facts show that absolute ownership of the pol¬ 
icy in question was of vital concern to the plaintiff a^id 
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defendant’s representations that it would accept an 
absolute assignment of the policy, thereby recognizing 
plaintiff’s full ownership, were material*and basic to 
his entering into the contract.” 

Brief for Appellants, p. 7. 

“It was of the gravest importance to plaintiff that 
it secure a policy over which it would have complete 
control.” 

Brief for Appellants, p. 10. 

As these statements are not justified by the record, we 
respectfully request the Court to disregard them. 

SUMMARY OF THE ARGUMENT. 

1. Claims affording grounds for relief arc not stated by 
complaints which aver that after assignments of life-insur¬ 
ance policies were executed the insurance company ex¬ 
pressed an opinion as to the legal effect of such assignments 
at variance with the opinion expressed by it at the time 
of the issuance of the policy and the execution of the assign¬ 
ments, in the absence of any averment that the company 
has refused to perform any of its obligations under the 
contracts of insurance or under the assignments. 

2. When policies of life insurance are in fact assigned as 
collateral security for indebtednesses owing by the insured 
to the assignees, the assignees are entitled only to the 
amounts of their debts, with interest thereon, plus the pre¬ 
miums paid by the assignees. 

3. The rights of a creditor-assignee of a life-insurance 
policy are at least as great as those of a creditor-beneficiary. 

4. An expression of opinion by an insurer as to the legal 
effect of an assignment of a policy, even if erroneous, is 
not ground for rescission. 
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5. There can be no rescission of a contract which has 
been partially performed by the party against whom re¬ 
scission is sought, or where it is not possible to restore 
the status quo. 

(i. An expression of opinion by an insurer as to the legal 
effect of an assignment of a policy, even if erroneous, is 
not an anticipatory breach. 

7. There can be no anticipatory breach of a contract un¬ 
less it is mutually executory and an obligation rests on 
the person asserting such breach. 

8. If the insurer is estopped to make any contention in 
regard to the effect of the assignment contrary to the con¬ 
tention of the assignees, the assignees, having suffered no 
damage, are not entitled to relief. 

9. In the absence of an express provision in the policy 
providing therefor, an insurer is not required to reduce the 
amount of insurance. 

ARGUMENT. 

1 . 

Claims affording grounds for relief are not stated by com¬ 
plaints which aver that after assignments of life-insur¬ 
ance policies were executed the insurance company ex¬ 
pressed an opinion as to the legal effect of such assign¬ 
ments at variance with the opinion expressed by it at 
the time of the issuance of the policy and the execution 
of the assignments, in the absence of any averment tljat 
the company has refused to perform any of its obliga¬ 
tions under the contracts of insurance or under the as¬ 
signments. 

The complaints fail to state whether the insurance was 
written for a term or for the life of the insured. It 
does not appear that the policies were in effect at the 
time of the expressions of opinion referred to in the com¬ 
plaint of Walter Scott Watson (Appellants’ App. 3) and 
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in the first count of the complaint of Kenneth Nicoll Watson 
(Appellants’ App. 11). 

There is no averment in either complaint as to whether 
the debts to secure which the policies were assigned have 
been paid. 

On the other hand, for all that appears to the contrary, 
the debts owing by the insured to the plaintiffs may have 
equaled or exceeded the amount of insurance, in which 
event the plaintiffs would have been entitled to the entire 
proceeds of insurance, and the controversy becomes moot. 

The complaints are entirely devoid of any averments as 
to why the plaintiffs desired to become the sole owners of 
all right, title and interest in the policies, or why they de¬ 
sired absolute control because of such sole ownership; and 
also as to the circumstances and the nature of the advices 
given to the plaintiff by the Company that it never consid¬ 
ered the plaintiffs the owners of the policies and that they 
did not have an absolute assignment thereof but that the 
Company considered such assignments as collateral assign¬ 
ments only. 

There is no allegation that the policies have matured by 
the death of the insured or that the Company has ever re¬ 
fused or stated that it would refuse to make payment in 
accordance with the policies and the assignments thereof, 
to make any loan on the policies, to pay the cash surrender 
value thereof, or to comply with any of the terms of the 
policies, and, in fact, none of the terms of the policies are 
stated. 

It therefore does not appear that the plaintiffs have sus¬ 
tained any damage and their complaints fail to state claims 
upon which relief can be granted. 




5 



When policies of life insurance are in fact assigned as 


col¬ 


lateral security for indebtednesses owing by the insured 
to the assignees, the assignees are entitled only to the 


amounts of their debts, with interest thereon, plus the 
premiums paid by the assignees. 


Even though a policy may be assigned to one who ha^ no 
insurable interest in the life of the insured ( Grigsby v. Rus¬ 
sell. 222 U. S. 149), nevertheless, if, as is here the case, the 
assignment was in fact made as collateral security, it will 
be so considered even though absolute in form, and if the 
insurer has knowledge or notice of that fact, it does hot 


have the right to pay to the assignee any more of the pro¬ 
ceeds of the policy than is necessary to satisfy the debt 
thereby secured, with interest, plus premiums paid by the 
assignee. 

Cum mack v. Le wis, 15 Wall. 643. 

Connecticut Life Insurance Co. v. Schaefer, 94 U. S. 

457. 


T Varnock v. Davis, 104 IT. S. 775. 

First National Bank of Roanoke v. Terry’s Adm 
99 Va. 194, 37 S. E. 843. 


I 



Tate v. Commercial Building Association, 97 Va. 74, 
33 S. E. 382. 

New York Life Insurance Co. v. Kansas City Na¬ 
tional Bank, 121 Mo. App. 479, 97 S. W. 195. 
McDonald v. Birss, 99 Mich. 329, 58 N. W. 359. 


Cawthon v. Perry, 76 Tex. 383, 13 S. W. 268. 

The fact that the insured was indebted to the plaintiffs 
was known to the Company at the time of the issuance of 
the policies and the execution of the assignments. Although 
the assignments were absolute in form, thev were intended 
as collateral security for the payment of Richardson’s de^)ts 
to the plaintiffs (Appellants App. 2, par. 2; 10, par. 2). ]As 
this was the understanding between the parties in interest 
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the assignments of the policies did not divest the insured 
of his general property in the policies. 

Clark v. Equitable Life Assurance Society , 133 Fed. 

816. 

Each assignment was made “subject to all the terms and 
conditions of said policy and to any claims of said Insur¬ 
ance Company.” (Appellants’ App. 3, 11.) The com¬ 
plaints give no information as to the terms and conditions 
of the policies or the claims, if any, of the Company. 

The court is not required in this case to determine the 
question of the rights of the plaintiffs under their assign¬ 
ments. As will appear from the cases cited, there was at 
least respectable authority for the position taken by the 
Company, and the Company was justified in adopting the 
cautious attitude of not committing itself to the theory 
sought to be maintained by the plaintiffs. 

3. 

The rights of a creditor-assignee of a life-insurance policy 

are at least as great as those of a creditor-beneficiary 

It is difficult to ascertain what is the basis of the plain¬ 
tiffs’ alleged grievances. In paragraph 5 of each of their 
complaints (Appellants’ App. 2, 10) they say that the com¬ 
pany “represented to the plaintiff that it would issue a pol¬ 
icy payable to the estate of William E. Richardson and ac¬ 
cept from the said Richardson an absolute assignment 
thereof to plaintiff thereby making the plaintiff the sole 
owner of all right, title and interest in and to said policy 
and accomplishing the same results as would be created if 
the policy named plaintiff as beneficiary.” 

H^ev further aver in Paragraph 11 (Appellants’ App. 
3-4, 11-12) that they bargained with the defendant for poli¬ 
cies over which they would have absolute control because of 
sole ownership thereof. 

It does not appear how the plaintiffs would have become 
the sole owners of the policies, or how they would have had 
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absolute control over them if they had been named as 1 
ficiaries thereof. Certainly the beneficiary of a life ii 
ance policy is not the owner of it and has no control 
it by virtue of his designation as such, even though such 
ignation be irrevocable. The extent of his power is to 
vent a change of beneficiary, or a surrender or pled^ 
the policy by the insured, unless the insured has resej* 
the right to do so. 


ene- 
sur- 
Dver 
des- 
pre- 
of 
ved 


re 


Bingham v. United States, 296 U. S. 211, 217. 
Central Bank of Washington v. Hume, 128 U. S. 
Mutual Benefit Life Insurance Co. v. Swett, 22 
200 . 


195. 
I> F. 


A beneficiary, even under an irrevocable designation, inay 
not surrender the policy, pledge it, change any of its terms 
or in any manner “control” it except, if the designation is 
irrevocable, negatively by vetoing any change which would 
affect his interest in the proceeds. 

An assignee of the policy has more control over the policy 
than has the beneficiary, and may surrender it and receive 
its cash value upon default in the payment of the indebted¬ 
ness. 

Moon v. Williams , 102 Fla. 214, 135 So. 555. ! 

Bank of I dan a v. Illinois Life Insurance Co., 135 Kan. 

129, 9 P. (2) 629. 

See also Iliggins v. Ilelmhold, 48 App. D. C. 50. 

The alleged statement of the Company that it considered 
the assignment as a collateral assignment only, constitutes 
no grievance, as it is not averred that the company at any 
time stated to the plaintiffs that the assignment would oper¬ 
ate otherwise than as an assignment for collateral. If !the 
plaintiffs had been designated as beneficiaries for the pur¬ 
pose of securing the indebtednesses owing to them, tljeir 
rights would have been no greater than their rights as as¬ 
signees, and would have been limited to the amount of tlieir 
debts, premiums and interest. 
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Central Bank of Washington v. Hume, 128 U. S. 195, 
205. 

Crotty v. Union Mutual Life Insurance Company , 
144 U. S. 621, 624. 

Peoples Life Insurance Co. v. Whiteside, 94 F. (2) 
409. 

Tat cum v. 150 Mass. 440, 23 N. E. 230. 

Mutual Lift■ Insurance Co. v. Wager, 27 Barb. (X. Y.) 
354. 

Croldbaum v. Blum, 79 Tex. 638, 15 S. W. 564. 

It thus appears that the plaintiffs, by virtue of the assign¬ 
ments of the policies, obtained not only as great, but greater 
rights than they would have obtained if they had been 
named as irrevocable beneficiaries of the policies. 

The form of the documents executed to protect the credi¬ 
tor is of no moment. If under the law of the Dist rict of 
Columbia a creditor is entitled to the full proceeds of the 
insurance, he will receive such proceeds whether he be 
named as beneficiary or as absolute assignee. If under that 
law a creditor is entitled only to the amount of his debt 
with interest plus premiums, he will receive that and no 
more, whether he be named as beneficiary, collateral as¬ 
signee or absolute assignee. 

In this view it becomes unnecessary to the decision of 
this case to determine the rights of the creditor, whether 
to all of the proceeds or to only so much thereof as is suffi¬ 
cient to pay his debt with interest and premiums. It is 
sufficient to hold that bis rights are not effected by the cir¬ 
cumstance of whether he is named as beneficiary or as¬ 
signee. 

4. 

An expression of opinion by an insurer as to the legal effect 
of an assignment of a policy, even if erroneous, is not 
ground for rescission. 

The complaints are for rescission and for recovery of the 
premiums paid. In their brief the appellants apparently 
rely both upon their claimed right to rescission and to dam- 






ages for anticipatory breach. We admit that the plaiijtifTs 
are not bound by their claims for relief [F. R. C. P. 54i(c); 
Fricderichsen v. Renard, 247 U. S. 207]. We shall tliere- 
lore undertake in this brief to support our contention [that 
the plaintiffs are not entitled either to rescission or to 
damages. 

One cannot rescind a contract except for circumstances 
recognized as legal cause for rescission. Differences of 
opinion as to correct construction of a contract do not con¬ 
stitute ground for rescission. 1 

Milliken-Tomlinson Co. v. American Sugar Refitting 
Co., 9 F. (2) 809, 812. 

Tlairston v. Hill, 118 Va. 339, 344, 87 S. E. 573, 575. 

Even if the expression of opinion of the Company as to 
the applicable legal principles were erroneous, which we do 
not concede, such expression would not constitute fraud. 
The plaintiffs were equally chargeable with knowledge of 
the correct legal interpretation of the assignments and had 
no right to rely upon the legal opinion of the Company. If 
they did so rely, such reliance does not invalidate the 
policies. 

Upton v. Tribilcock, 91 IT. S. 45. [ 

Burk v. Johnson, 146 Fed. 209. 

Thompson v. Phoenix Insurance Company, 75 Me. 
55. 

The Aetna Insurance Company v. Reed , 33 Ohio State 
283. 

Rutter dt Hendrix v. Hanover Fire Ins. Co., 138 Ala. 
202, 35 So. 33. 

Mistake of law is not ground for rescission. 

Lamhorn v. Dickinson County Commissioners, 97 U. 
S. 181, 184. 

The Bank of the United States v. Daniel, et al., 12 
Pet. 32, 56. 

Lester v. Mayor and City Council of Baltimore, 29 
Md. 415. 

Stewart v. Ticonic Natl. Bank, 104 Me. 578, 72 Atl. 
741. 
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Mackin v. Dwyer, 205 Mass. 472, 476, 91 N. E. 893, 
894. 

Janicke v. Washington Mutual Telephone Company, 
96 Kan. 309, 150 Pac. 633. 

Taylor v. Buttrick, 165 Mass. 547, 43 X. E. 507. 

Carter v. Lore , 206 Ill. 310, 69 X. E. 85. 

5. 

There can be no rescission of a contract which has been par¬ 
tially performed by the party against whom rescission 
is sought, or where it is not possible to restore the 
status quo. 

The policies were issued in September, 1933, and con¬ 
tinued in force for a certain length of time. This length of 
time does not appear as to the policy issued to Walter Scott 
Watson, but from the second count of the complaint of Ken¬ 
neth Xicoll Watson (Appellants’ App. 12), it appears that 
the policy assigned to him was in force for about seven 
years. During the periods that these policies were in force 
the plaintiffs had the protection of the insurance, at least 
to the amount of their claims against the insured, with inter¬ 
est, plus the premiums paid and, if their theory is correct, 
to the full amount of the insurance; and the Company was 
under liability in respect of the insurance. The plaintiffs 
now seek, by rescission, to recover the entire amount of the 
premiums paid, and thus to put themselves in a position 
where they will have had the benefit of the protection af¬ 
forded by the policies, at no cost. Rescission is an equitable 
remedy, governed by equitable principles, and the situation 
sought to be created by the plaintiffs is unconscionable and 
inequitable. 

A party who has received and retained the benefits of a 
substantial part performance by the other cannot rescind. 

Kauffmann v. Raeder, 108 F. 171. 

A condition of rescission is the return of the considera¬ 
tion received by the party seeking to rescind. 

Rutland Marble Co. v. Ripley , 10 Wall. 339, 355. 



11 


“That one party to an executory contract, partly exe¬ 
cuted, has violated his engagements, is generally no suffi¬ 
cient reason for a decree by a court of equity, at the suit 
of the other party, that the contract shall be annulled.” 

Rutland Marble Co. v. Ripley, 10 Wall. 339, 355. 

In suits for rescission of contracts the maxim that he who 
seeks equity must do equity is generally applied, so that the 
party against whom relief is sought shall be remitted io 
the position he occupied before the transaction complained 
of. Even the perpetrator of a fraud is not regarded as £^n 
outlaw. 

Pan American Petroleum and Transportation Co. y. 
United States, 273 U. S. 456, 505 and cases cited. 


An expression of opinion by an insurer as to the legal effedt 
of an assignment of a policy, even though erroneous, 
is not an anticipatory breach. 

“Repudiation by one party, to be sufficient in any casj* 
to entitle the other to treat the contract as absolutely and 
finally broken and to recover damages as upon total breach, 
must at least amount to an unqualified refusal, or declara¬ 
tion of inability, substantially to perform according to thd 
terms of his obligation.” 

Mobley v. New York Life Insurance Company, 295 
U. S. 632, 638. 

Dingley v. Oler. 117 U. S. 490, 502. 

i 

Mere refusal, upon mistake or misunderstanding as t<j> 
matters of fact or upon an erroneous construction of thy 
contract does not amount to a renunciation or repudiation! 
particularly in the absence of bad faith. ! 

Mobley v. New York Life Insurance Company, 29:1 
U. S. 632, 638. 

New York Life Insurance Co. v. Viglas, 297 U. S. 672, 
676. 
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Suburban Improvement Co. v. Scott Lumber Co., 67 
F. (2d) 335, 337. 

Daley v. People’s Building dc. Assoc., 178 Mass. 13, 
18, 59 N. E. 452, 453. 

“To amount to an anticipatory breach of a contract, the 
renunciation by the promisor must be clear and unequivocal, 
and the refusal to perform must be of the whole contract or 
of a covenant going to the whole consideration. * * * 

“An offer to perform in accordance with the promisor’s 
interpretation of the contract although erroneous, if made 
in good faith, is not such a clear and unequivocal refusal 
to perform as amounts to a renunciation giving rise to an 
anticipatory breach. # * *” 

Kirnel v. Missouri State Life Insurance Company, 71 
F. (2d) 921, 923. 

“If this were not the law, it would be a dangerous thing 
to stand upon a controverted construction of a contract. 
Every man would act at his peril in such cases, and be sub¬ 
jected to the alternative of acquiescing in the interpretation 
adopted by his opponent, or putting to hazard his entire 
interest in the contract. The courts have never imposed 
terms so harsh or burdens of such weight. It would amount 
to a virtual denial of the right to insist upon an honest, but 
erroneous, interpretation.” 

Armstrong v. Boss, 61 W. Va. 38,48, 55 S. E. 895, 899, 
quoted with approval in Kimel v. Missouri State 
Life Insurance Company. 71 F. (2d) 921, 923. 

Even if, under the authorities cited in the brief for ap¬ 
pellants (p. 6) the assignment operated as an absolute as¬ 
signment as a matter of law, the authorities cited herein to 
the contrary effect ( ante pp. 5-6) show that the contention 
of the Company was made in good faith, and, in fact, there 
is no claim of bad faith anywhere in the complaints. 
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7. 

There can be no anticipatory breach of a contract unless it 
is mutually executory and an obligation rests on! the 
person asserting such breach. 

The plaintiffs were under no obligation to the 
in regard to any future premiums. This is true 
because they were not the insured, but on the general prin¬ 
ciple that an insured is not liable for the premiums on the 
policy. The payment of premiums is a condition of the Con¬ 
tinuance of the policy in force, but the insured is at lib 
at any time to discontinue payment. 

Where there is no mutuality of obligation the doctrinp of 
anticipatory breach is inapplicable. 

Brimmer v. Union Oil Co., 81 F. (2) 437, 440. 

Parks v. Maryland Casualty Co., 59 F. (2) 736, 73S. 

Boehm v. Horst, 178 U. S. 1,17,19. 

Central Trust Co. v. Chicago Auditorium Associa¬ 
tion, 240 U. S. 581, 591. 

Moore v. Security Trust dc Life Insurance Company, 

168 F. 496. 

Lovell v. St. Louis Mutual Life Insurance Co., Ill 
U. S. 264, 274. 

8 . 

If the insurer is estopped to make any contention in regard 
to the effect of the assignment contrary to the conten¬ 
tion of the assignees, the assignees, having suffered no 
damage, are not entitled to relief. 

It is contended by the appellants in their brief (p. 8) tliat 
the Company is estopped from contesting the interpretation 
which they seek to place on the transaction. If they pre 
correct about this, they have suffered and can suffer no dam¬ 
age by reason of any statements made by the Company, Pnd 
are not entitled to any relief. 
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When there is no damage there can be no recovery. 

Western Union Telegraph Co. v. Nester, 309 U. S. 
582. 

Marye v. Parsons, 114 U. S. 325, 329. 

Weiss v. The District Title Insurance Co., 69 W. L. R. 
816, 817. 

McAllister v. Clement, 75 Calif. 182, 16 P. 775. 
Vppinghouse v. Mundel, 103 Ind. 238, 242, 2 X. E. 
719 721. 

Watson v. Southern Ity. Co., 104 S. C. 204, 88 S. E. 
461. 


9 . 

In the absence of an express provision in the policy provid¬ 
ing therefor, an insurer is not required to reduce the 
amount of insurance. 

In the case of Kenneth Xicoll Watson the complaint is in 
two counts (Appellants’ App. 9-12). The second count re¬ 
peats the averments as to the issuance of the policy and the 
representations made by the Company but omits the aver¬ 
ments as to the construction placed on the transaction by 
the Company, and, instead, avers that on or about Septem¬ 
ber 1, 1940, Kenneth Xicoll Watson requested of the in¬ 
surer a reduction in the amount of the policy, tendering the 
then due premium for the reduced amount, that the Com¬ 
pany* refused to recognize his ownership of the policy and 
refused to reduce the value thereof and subsequently can¬ 
celed the policy for failure to pay premiums. 

It is not averred that this plaintiff thereafter ten¬ 
dered to the Company the full amount of the premium, 
or that the Company, by the terms of the policy, or other¬ 
wise, was bound to reduce the amount of insurance. In the 
absence of any such obligation on its part, the Company was 
not required to keep the policy in force unless the full 
premium was paid. 

* As the result of an obvious error the complaint avers “that plain¬ 
tiff refused,” &c. 
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CONCLUSION. 

If the plaintiffs’ contentions as to the effect of the assign¬ 
ments are correct, they have sustained no damage, as the 
courts will enforce their rights; if the plaintiffs are wr<j>ng, 
they are entitled to no relief, as they are bound by the Ugal 
consequences of their transactions; in either event, the Rec¬ 
ord discloses no damage or injury to the plaintiffs. 

The action of the District Court in dismissing the com¬ 
plaints was correct and the judgments of dismissal shduld 
be affirmed. 

I 

Respectfully submitted, 

Leopold V. Freudberg, 
Lawrence Koenigsberger, 
Attorneys for Appellee. 


